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Explaining the (il)legality of Uganda’s
intervention in the current South
Sudan conflict

Kasaija Phillip Apuuli

During the night of 15 December 2013, fighting broke out between factions of the
Sudan People’s Liberation Army (SPLA) in Juba, the capital of the Republic of South
Sudan. The fighting pitted forces loyal to President Salva Kiir against those loyal to
former Vice President Riek Machar. Five days later, Uganda sent troops into South
Sudan, advancing a number of reasons for intervention, including that it had been
invited by the legitimate government of South Sudan to ensure order; it needed to
evacuate Ugandan citizens caught up in the fighting; it had been asked by the
United Nations Secretary-General to intervene; and that the regional organisation,
the Intergovernmental Authority on Development had sanctioned the intervention.
As the conflict escalated, Ugandan troops started fighting on the side of forces loyal
to Kiir. The underlying reasons for the intervention were clearly economic, but those
advanced were legal. This article discusses both sets of reasons and concludes that
the economic reasons are more persuasive. Nevertheless, while some of the legal
arguments (such as being invited by the legitimate government of South Sudan) can
be asserted, others are clearly dubious. In addition, the participation of Ugandan
troops in the fighting on the side of the Kiir government renders the intervention
illegal.

Keywords Intergovernmental Authority on Development, Riek Machar, Salva Kiir, South Sudan, Sudan People’s
Liberation Army, Sudan People’s Liberation Movement, Uganda Peoples” Defence Force

Introduction

The weekend before Christmas 2013, news started filtering through that Uganda had
deployed soldiers in South Sudan.' According to a senior officer of the Uganda Peoples’
Detence Force (UPDF), on 20 December 2013 Uganda deployed a company of soldiers to
South Sudan to secure the evacuation of Ugandan citizens from the country.? Subsequently,
following questions raised by sections of Uganda’s political class — mainly opposition
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members of Parliament — the government acknowledged that Ugandan troops had indeed
been deployed to South Sudan.

Uganda’s action followed the outbreak of fighting in Juba, during the night of 15
December 2013, between difterent factions of the Sudan People’s Liberation Army/Movement
(SPLA/M). The following day, President Salva Kiir Mayaradit, clad in a military uniform,
addressed the nation and announced that there had been an attempted military coup d’état.”
He accused his former vice president, Rick Machar Teny, of being behind the attempted
putsch. In turn, Machar, speaking from his hiding place, denied that he had been behind the
insurrection, or that there had been an attempted coup d’état at all, stating: “There was no
coup. What took place in Juba was a misunderstanding between presidential guards within
their division. It was not a coup attempt. I have no connection with or knowledge of any coup
attempt.”* Although initially confined to Juba, the fighting subsequently spread to the states of
Jonglei, Unity and Upper Nile. Rebel soldiers took control of the towns of Bor and Bentiu,
and parts of Malakal, which they held for some time before troops loyal to the President
brought them back under government control. The government arrested 11 politicians from
the governing party, the Sudan People’s Liberation Movement (SPLM), accusing them of
being involved in the attempt to overthrow the government.

This article discusses the reasons the Ugandan government advanced for its involvement in
the latest contflict in South Sudan. While Uganda government officials were at pains to explain
Uganda’s intervention in the South Sudan conflict in legal terms,” the underlying reasons for
the intervention were clearly economic, according to the available evidence. With regard to the
legal reasons, the intervention was justified on a number of grounds, including that Uganda
was invited by the legitimate government of South Sudan to ensure order; the intervention
was to evacuate Ugandan citizens caught up in the fighting; the intervention was requested by
the United Nations (UN) Secretary-General; and that the regional organisation, the
Intergovernmental Authority on Development (IGAD), had sanctioned the intervention.
Apart from the legal argument of being invited by the legitimate government of South Sudan,
which establishes partial justification, the legal grounds advanced by Uganda, when tested
against existing international legal principles, point to an illegal intervention. The participation
of the Ugandan troops in the fighting on the side of the Kiir government further renders the
intervention illegal.

Current conflict in South Sudan

In July 2013, Kiir issued a decree dismissing his entire cabinet, including Machar.® Analysts
such as Andrea Mabior believe that the reshuffle specifically targeted Machar, who had earlier
hinted that he would stand against Kiir for the party leadership ahead of the 2015 elections.”
The President had already stripped Machar of some of his powers and duties in April 2013, in
a move aimed at ‘cutting his profile’.” Kiir extended the purge to the ruling party, the SPLM,
where he sacked the Secretary-General Pa’gan Amum, accusing him of mismanaging the
party.” Amum had earlier criticised the President for dismissing two ministers embroiled in a
multi-million-dollar financial scandal," describing the action as ‘a political decision and abuse
of power by the President’.'" Through a decree, the President established a committee —
chaired by the Speaker of Parliament and SPLM Deputy Chairman James Wani Igga — to
probe Amum.'?
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When Kiir announced the cabinet reshuftle, analysts believed that this was the climax of a
power struggle within the ruling SPLM, and thus warned of the possibility of a ‘full-blown
catastrophe’.'? As a result of the crisis precipitated by the cabinet reshuffle, it was also feared
that the President and his opponents would split the SPLM into two or more rival camps,
raising tensions between the powerful Dinka and Nuer tribal groups.'* This fear has been
partly realised: ‘partly’ because while there are clear tensions between the Dinkas and the
Nuers, the SPLM appears not to have split along tribal lines, as Machar initially named
Rebecca Nandeng Garang, a Dinka and widow of the late leader of the SPLA/M, John Garang,
as part of his team at the IGAD-mediated peace talks in Addis Ababa, Ethiopia.

Nevertheless, the bad blood between Kiir and Machar seems to have been precipitated by
the latter’s open criticism of the former while he was still serving as vice president. In an
interview with The Guardian newspaper in early July 2013, Machar made a blistering attack on
Kiir."” He is reported as saying: ‘Kiir ha[s] failed to use his time as leader since 2005 to build
strong institutions, tackle official corruption or create a co-operative relationship with
Khartoum.”'® He added:

After almost a decade at the top, it [i]s time for Kiir to go. When a president has been in
power for a long time, it becomes inevitable that a new generation arises. It is a natural
process, it is best to move that way. It is not that the incumbent is at all bad. To avoid
authoritarianism and dictatorship, it is better to change. Our time is limited now. I have
been serving under Salva Kiir. I do my best serving under him. I think it is time for a

17
change now.

Thus, Machar, together with Rebecca Garang and others, openly declared that they would
stand for the leadership of the SPLM ahead of the 2015 elections. The open declaration
seemed to be the final straw for Kiir and he sacked the vice president. Commentators
speculated that this was a calculated move by Kiir to prompt Machar and his associates to
decamp from the SPLM and form their own party.'® This would leave Kiir with less
opposition in the SPLM convention when the body convened to select its flag bearer for the
2015 elections.'” However, Machar and his allies foresaw this and remained in the SPLM.
Machar was quoted as saying:

[I] hope we can resolve this issue. Currently there are four known people who expressed
their desire to run for the presidency, including me and the incumbent. That shouldn’t
lead to a split [of the SPLM]. We want to demonstrate democratic debate within ... I'm
hoping we can remain together as one party.?’

Nevertheless, the SPLM national convention that would have discussed the leadership issue
was postponed repeatedly.?’

The events triggering the 15 December 2013 fighting have been aptly summarised by the
International Coalition for the Responsibility to Protect (ICRtoP):

A major fissure within the SPLM ... became apparent during planned meetings of the
SPLM’s party leadership in December 2013. Senior members of the party pulled out of
the conference, citing ‘undemocratic leadership’, while others held competing press
conferences demanding action by Kiir. Following a leadership meeting on 15 December
2013, fighting broke out between Nuer and Dinka members of the presidential guard, who



Downloaded by [Kasaija Apuuli] at 14:10 25 September 2014

4 African Security Review Institute for Security Studies

claimed loyalty to either Machar or Kiir. The fighting spread to military headquarters,
subsequently igniting clashes throughout Juba and in Unity and Jonglei States.*

Elsewhere it has been observed that the fighting followed a stormy meeting of the National
Liberation Council (NLC), a key organ of the SPLM, at which pro-Machar and pro-Kiir
factions failed to agree on the composition of a key body that would pick the party’s
presidential candidate for the next elections.” Subsequently, fighting broke out after an
attempt to disarm predominantly Nuer members of the presidential guard.?*

With the help of Ugandan troops,® government forces wrested control of the towns of
Bor, Bentiu and Malakal back from rebel troops.?® It is estimated by the International Crisis
Group (ICG) that the conflict has resulted in the death of over 10 000 people and displaced
hundreds of thousands,” with estimates indicating that more than 250 000 people have sought
shelter in neighbouring countries and more than 800 000 have been internally displaced.®

Background to Uganda’s intervention in South Sudan
Previous Uganda intervention in Sudan

It has been argued that Uganda has strong links to the SPLM/A, including decades of joint
military deployments.® By the time the National Resistance Army/Movement (NRA/M)
came to power in Uganda in 1986, the conflict between the Khartoum government and the
SPLA/M had been raging for close to three years. The outbreak of a new civil war in the
south and the formation of the SPLA/M was precipitated by President Gaafar Nimeiri
abrogating the 1972 Addis Ababa Agreement by dividing the south into three regions and
imposing Islamic law on the whole country, including southern Sudan.** When the NRM
government came to powetr, it faced an insurgency in northern Uganda. The remnants of the
defeated Ugandan army, which had taken refuge in Sudan, subsequently launched attacks on
Uganda from their bases in Sudan. While the NRA was able to defeat a number of these
militia groups using military and peace-talk strategies, including the Uganda People’s
Democratic Army (UPDA) and the Holy Spirit Movement (HSM) I and II, the most
virulent insurgent group was the Lord’s Resistance Army (LRA) led by Joseph Kony, which
took root in northern Uganda.

Following the collapse of the peace talks between the LRA and the Ugandan government
around 1993—4, the LRA started getting military assistance from the Khartoum government.
According to Andrew Natsios, the Khartoum government ‘armed and equipped the LRA’
and allowed it to maintain ‘a permanent military base in the Kit Valley’.>! Kevin Dunn notes
that the Sudanese government was instrumental in ‘transforming [the] rag-tag group of
rebels [of the LRA] into a coherent, well supplied military force, largely though training,
sharing of logistics and the introduction of more powerful and sophisticated weaponry such
as land mines and rocket propelled grenades.”*® What prompted Khartoum’s support of the
LRA was the support that the NRM government had extended to the SPLA/M. Paul Omach
has noted that the NRM government was sympathetic to the SPLA/M,> and Mari Tripp
states that on 29 March 1989, a secret military cooperation agreement was signed between
Uganda and Garang committing Uganda to provide equipment and training to the SPLA, as
well as passports for travel abroad.** Uganda also committed to provide the SPLA with free
passage through the country while conducting its operations.
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In the wake of the failed peace talks between the LRA and the Ugandan government, and
amid accusations of supporting each other’s dissidents, Uganda and Sudan broke off
diplomatic relations in 1995.>> Subsequently, the NRM government intensified its support
for the SPLA with, at one point, the group sharing military facilities with the Ugandan army.”®
In addition, the Ugandan troops made periodic incursions into Sudan in pursuit of the LRA
and two other Ugandan rebel groups, the West Nile Bank Front (WNBF) and the Uganda
National Rescue Front II (UNRF), and also in support of the SPLA.*

In 1999, the Sudan-Uganda peace process was initiated, following a request for assistance
from The Carter Center (TCC) by President Yoweri Museveni.”® The process resulted in the
signing of the December 1999 Nairobi Agreement, which led to the normalisation of relations
between the two countries.”” In March 2002, the government of Sudan allowed the Ugandan
army to pursue the LRA rebels into its territory in what was called Operation Iron Fist (OIF).
In July 2002, the Sudanese president announced that his country’s forces would actively
cooperate in joint military actions with the Ugandan army against the LRA.*’ The OIF had the
effect of uprooting the LRA from its bases in South Sudan. The signing of the Comprehensive
Peace Agreement (CPA) between the SPLA/M and the Sudanese government in 2005 did not
result in an end to the involvement of Ugandan troops in that part of Sudan. According to
LeRiche and Arnold, ‘during the first years of the CPA’s interim period, Uganda was allowed
to use its army, the UPDF, inside Southern Sudan to conduct counter-insurgency operations
against the LRA’.*! Following the failure of the LRA to sign the Juba peace agreement in 2008,
the African Union (AU) launched the Regional Cooperation Initiative for the Elimination of
the LRA (RCI-LRA), under which Ugandan troops have been operating inter alia in South
Sudan territory.

Current intervention

As mentioned in the introduction, in the immediate aftermath of the outbreak of fighting in
Juba, Uganda deployed a company of the UPDF to secure Juba International Airport to enable
foreigners to evacuate from South Sudan. In Uganda’s army formation, a company consists of
between 80 and 250 soldiers. However, as the conflict escalated, Ugandan troops were
increased to the current estimated level of between 2 000 and 5 000 soldiers.*> The military
support includes air support and tanks. The initial task of the UPDF was to secure vital
infrastructure in Juba, such as the airport, in order to facilitate the evacuation of foreign persons
caught up in the fighting. Museveni, in a letter to the Speaker of the Ugandan Parliament
explaining the intervention, stated that he deployed a small force to guard Juba airport.*> The
legal framework under which Uganda deployed its troops is unknown, but Museveni stated
that he had deployed the UPDF with the agreement of Kiir.** When questions began to be
asked on the legal framework under which Ugandan troops were operating in South Sudan, the
government of Uganda concluded a Status of Forces Agreement (SoFA) with the government
of South Sudan, allowing the UPDF to operate on South Sudanese territory.*®

Uganda’s intervention explained

The government of Uganda has been at pains to explain its current intervention in South
Sudan in legal terms. In the next section, I explain the legal grounds that have been advanced.
Later on, I elucidate on the more persuasive economic reasons for the intervention.
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Legal grounds

Ugandan officials have justified the intervention in South Sudan by arguing that it was done
in accordance with international law. In this regard they have inter alia argued that: Uganda
was invited by the legitimate government of South Sudan to ensure order; Uganda needed to
evacuate its citizens caught up in the fighting; Uganda was requested by the UN Secretary-
General to intervene; and the regional organisation, IGAD, sanctioned the intervention. I test
these reasons for their (il)legality against known international law principles.

Intervention on invitation

Uganda has sought to justify its intervention in the current conflict in South Sudan by
claiming it was invited by the constitutional and legitimate government. However, in order to
legally justify the intervention on this basis, it is important to note the different phases of the
UPDF’s intervention in the conflict. The first phase entailed the deployment of the UPDF to
protect the vital infrastructure of Juba in order to enable the evacuation of foreigners. The
second phase entailed the UPDF fighting on the side of the Kiir government. The two phases
raise different conclusions regarding the (il)legality of the intervention.

Regarding the first phase, in a letter to the Speaker of Parliament of Uganda on the
intervention, Museveni stated: ‘I decided to deploy ... a small force to guard Juba airport with
the agreement of President Salva Kiir.”*® This would suggest that the government of South
Sudan invited the UPDF onto its territory. The purpose of guarding the airport was ostensibly
to aid in the evacuation of foreign persons caught up in the fighting (see below). Legally, a
democratically elected government — such as South Sudan — has the legitimate authority to
carry out state functions, including inviting another country’s forces to come to its aid if its
legitimacy is challenged. Many states have attempted to justify military intervention in other
states on the basis of consent (read: invitation). It must be emphasised that the consent, to
produce any legal effect, must be ‘clearly established, [be] really expressed (which precludes
merely presumed consent), [be] internationally attributable to the state and [be] anterior to
the commission of the act to which it refers’.*’

In the case of South Sudan, the government is democratically elected and the only
legitimate government. It has been observed that in cases where the incumbent government
controls the political apparatus of the state, it may request external assistance, or even military
intervention, to assist it in maintaining control of the state.*® Malcolm Shaw has observed: ‘It
would appear that in general, aid to the government authorities to repress a revolt is perfectly
legitimate, provided of course it was requested by the government.”*’ This point was
supported by the International Court of Justice (ICJ) in the Case Concerning Military and
Para-military Activities in and Against Nicaragua [Nicaragua v. USA] (1986), Judgment, 26
June 1986, where it was held that ‘intervention is generally allowable ... at the request of the
government of a state ...".>" The most recent example of this was France’s intervention in
Mali in 2013, upon the invitation of the interim transition government of Mali, to halt the
advance of the Islamic Jihadists who were threatening to take over Bamako.”' Kabore and
Maillart have observed:

Considering that France had been officially invited to intervene by Malian authorities in
order to defeat Jihadists in the north of the country, ‘Operation Serval’ can be considered
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as lawful under international law. ... as Mali gave its consent to the operation, no further

legal justification was required.>

But of course it must be observed that France’s intervention in Mali has been mired in the
politics of neocolonialism.

The only exception to the rule on aiding a government is when the recipient state
(government) is forcibly suppressing the right of self-determination of a people entitled to
such rights.>> The general rule is that a government may not authorise external military
intervention against a national liberation movement opposing racist or colonial domination.*
This scenario does not apply to the situation in South Sudan.

The other issue that arises is whether Uganda was right to intervene in a civil war in South
Sudan.” Doyle and Sambanis have established criteria that a civil war must meet: the war
causes more than 1 000 battle deaths; the war represents a challenge to the sovereignty of an
internationally recognised government; the war occurs within the recognised boundaries of
the state; the war involves the [government] as one of the principle combatants; and the rebels
are able to mount an organised military opposition to the government and to inflict significant

% Of course, it must be emphasised that this is not a legal but rather a political

casualties on it.
definition. Thus, based on this definition and the factual evidence on the ground, it can be
deduced that the conflict in South Sudan is a civil war. The arising question thus is: was
Uganda right to intervene in a civil war?

The UN General Assembly Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in accordance with the Charter of the
UN states: ‘No State ... has the right to intervene, directly or indirectly, for any reason
whatever, in the internal or external affairs of any other State.”>” This would presuppose
that a state’s intervention in a civil war in another state is prohibited. However, while
there exists the suggestion that intervention in a civil war on the side of the government
at its request is unlawful, there is little support for this in practice.”® Practice only seems
to prohibit intervention on the side of those opposing the government. Accordingly,
since Uganda intervened on the side of the South Sudan government, its intervention was
legal.

Nevertheless, this ground of intervention has become increasingly tenuous following
revelations that the government of South Sudan did not write a letter to Museveni
requesting intervention, as had earlier been claimed by officials of the Ugandan
government.”” This would mean that there was no consent to the intervention by South
Sudan. On 14 January 2014, Crispus Kiyonga, the Ugandan Minister of Defence, told the
Ugandan Parliament that Kiir had written to Museveni, inviting the UPDF to ‘help
stabilize the situation’,*” but the Speaker of the South Sudan Parliament countered this and
declared that Kiir had not written a letter requesting Uganda’s intervention.®'

Rescuing nationals

The other reason with international legal connotations cited for Uganda’s intervention in
South Sudan is that of rescuing Ugandans trapped by the outbreak of fighting. In his letter to
the Speaker of Parliament on the intervention, Museveni stated that ‘... the deployment was
to ... rescue trapped Ugandans’.> This was supported by other government officials such as
Kiyonga who, while addressing Parliament, stated: ‘we are in South Sudan to evacuate our
citizens”.*> This followed Minister of State for Defence Jeje Odongo’s presentation to the
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Parliament Committee on Defence where he stated that ‘following the [UPDF] deployment,
Ugandans have been rescued and evacuated from Juba, Bor and Bentiu’.** He added, ‘other
nationals who have been rescued and evacuated include: Kenyans, Ethiopians, Eritreans and
Chinese’.®> However, he did not state whether these other nationals had been rescued by the
UPDF. According to Uganda’s Chief of Defence Forces (CDF), General Katumba Wamala, as
of 14 January 2014 ‘at least 30,000 Ugandans had been rescued from South Sudan since the
UPDF deployed there’.*

Since the signing of the UN Charter, the legal basis of the right of states to protect their
nationals abroad in situations where their lives or physical safety are directly threatened has
been the subject of vigorous legal debate and contending views of states.”” Nevertheless,
protecting nationals abroad is more a political than a legal issue. Since the Charter came into
force, states (especially those that can afford it) have frequently evacuated their nationals
caught up in conflicts, even when they are not directly threatened, sometimes justifiably and
sometimes not. For example, during the 2011 Libyan crisis, countries such as the United
Kingdom (UK), Italy and the Netherlands deployed their military assets to secure the
evacuation of their nationals from the country.®® The Gaddafi government did not oppose the
evacuations, but nor had it directly threatened the evacuees. When the issue of states
evacuating their nationals from situations of armed contflict has come before the UN Security
Council and, to some extent, the ICJ, neither organ has ever taken the position that the
practice is illegal.®” States that are not capable of mounting an evacuation leave their citizens in
mortal danger, especially if they are caught up in the politics that gave rise to the conflict in the
first place. For example, during the Libyan crisis, migrant workers coming from some sub-
Saharan African states were in serious danger from anti-Gaddafi forces because of the
allegation that the Gaddafi government was using ‘sub-Saharan African mercenaries to quash
popular protests’.”” Thus calls to evacuate these migrant workers from Libya echoed all
around.

In the case of South Sudan, Uganda’s intervention seems to have gone beyond rescuing
Ugandans caught up in the fighting. The announcement that the UPDF was fighting
alongside government forces against the rebel troops supporting Machar’! clearly violates the
requirement of proportionality, which demands that the action taken must not be ‘excessive’
(no more than is necessary to accomplish the stated objective). The UPDF fighting on behalf
of one of the factions in the conflict points to an abuse of this state practice, which Terry Gill
warned about.”?

Request by the Secretary-General of the UN

Ugandan officials, such as Fred Opolot of the Ministry of Foreign Affairs and the government
spokesman Ofwono Opondo, have argued that Uganda’s intervention in South Sudan is legal
because ‘the UN SG telephoned President Museveni and asked him to intervene by finding a
political solution to the problem’.” Under the UN Charter, the UN Security Council has the
primary responsibility for maintaining international peace and security.”* The UNSC is also
mandated to determine the existence of any threat to the peace, any breach of the peace or an
act of aggression, and shall make recommendations or decide what measures shall be taken to
maintain or restore international peace and security.”” Under the Charter regime, the UN
Secretary-General can only bring to the attention of the UNSC any matter that, in his
opinion, may threaten international peace and security.”® So, clearly, in matters of
international peace and security, the role of the UN Secretary-General (as far as the UN
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Charter in concerned) is limited to alerting the UNSC to potential threats to international
peace and security. The UN Secretary-General has no mandate to ‘authorise’ a military
intervention by one country into another.

In the case of South Sudan, two things can be observed. Either the UN Secretary-
General’s phone call was misinterpreted by Museveni; in which case, when the UN
Secretary-General asked him to ‘intervene to find a political solution’, Museveni thought he
had been authorised to deploy troops; or the Ugandan officials who are touting this as one of
the grounds for Uganda’s intervention do not understand the modus operandi of the UN
Charter. Be that as it may, the Ugandan troop presence in South Sudan is overt. The UN
Secretary-General and the UNSC have not denounced Uganda’s presence in South Sudan
and, as far as the public record is concerned, the UNSC has not debated and adopted a
resolution authorising Ugandan troop presence there.”” Can it thus be concluded that
Uganda’s intervention has been sanctioned by the UN system? In my opinion, it cannot.
While the UN Secretary-General’s request to Museveni cannot constitute intervention on
legal grounds, equally the UNSC’s silence on the matter cannot translate into authorising
the intervention. Moreover, the UN Secretary-General’s request to Museveni was explicit,
‘to find a political solution’ and not a military one.

Finally on this point, even if it is argued that the deployment of Ugandan troops would
help to create conditions to find a political solution for the problem, the announcement by
Museveni that the UPDF is fighting against the rebel troops loyal to Machar surely cannot
help the cause of finding a political solution. Earlier, a spokesman of Ethiopia’s Prime
Minister intimated that Ugandan troops engaging in combat in South Sudan would be
‘absolutely unwarranted’.”® It seems the official spoke too soon.

Authorisation by IGAD

In an editorial in its 16 January 2014 issue, The Observer stated that ‘many people had hoped
that the UPDF’s intervention [in South Sudan] would be under the auspices of the regional
group, the IGAD, which would have given such action more legitimacy’.” In other words, the
paper does not view Uganda’s intervention as sanctioned by the region. However, according
to Ugandan government officials, the UPDF’s presence in South Sudan was sanctioned by the
states of the IGAD.®" South Sudan’s ambassador to Uganda, Samuel Lominsuk, has also stated
that “Uganda’s intervention [in South Sudan is] justified under the IGAD’ %!

The Inter-Governmental Authority on Drought and Desertification (IGADD) was
established in 1986 by the countries of Djibouti, Ethiopia, Kenya, Somalia, Sudan and
Uganda to coordinate the efforts of member states to combat the problems of drought and
desertification in the region. The states of Eritrea and South Sudan were admitted as members
in 1993 and 2012 respectively. Subsequently, it became apparent that IGADD could provide a
regular forum where leaders of the region could tackle other political and socio-economic
issues in the regional context. Realising this, the heads of state and government at an extra-
ordinary Summit on 18 April 1995, resolved to expand the mandate of IGADD and issued a
declaration to revitalise the group and expand areas of cooperation among member states. The
revitalised IGADD was renamed the Inter-Governmental Authority on Develop-
ment (IGAD).

The revitalised IGAD inter alia committed itself to ‘promot[ing] peace and stability in the
sub-region, and creating mechanisms within the sub-region for the prevention, management
and resolution of inter- and intra-state conflicts through dialogue’.** Based on this, IGAD
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became the vehicle for mediating the Sudan and Somalia conflicts in the 1990s and early
2000s. As one of the eight AU-recognised regional economic communities (RECs) in Africa,
IGAD is part and parcel of the African Peace and Security Architecture (APSA), whose
objectives include conflict prevention, management and resolution.

IGAD’s capacity to engage in peacekeeping/enforcement operations has been recognised by
the AU and, in February 2005, IGAD was mandated (by the AU) to mount a peacekeeping/
enforcement operation in Somalia called the IGAD Mission in Somalia (IGASOM).*
IGASOM was supposed to oversee the voluntary disarmament of militias, protect the
transitional federal institutions (TFIs) — the Transitional Federal Parliament and President —
and prepare the ground for an AU force that would replace IGASOM nine months after its
deployment. The mission failed to materialise partly because the organisation did not possess
an in-house capacity to rapidly deploy peacekeepers to member states.** According to Sally
Healy, ‘no resources were available to mount the operation’® and no external financial
support for the force was found.*® So IGAD possesses the mandate to deploy peacekeeping/
enforcement missions, but what it lacks (at least in the case of IGASOM) is the capacity to
actually do it.

Nearly two weeks after the outbreak of fighting in South Sudan, the heads of state and
government of IGAD met at an extra-ordinary summit in Nairobi, Kenya, and
‘commended Uganda’s efforts in securing critical infrastructure and installations in South
Sudan and pledge[d] its support to these efforts’.®” It can be argued that IGAD sanctioned
Uganda’s intervention implicitly but only to help secure critical infrastructure and
installations. Any support contemplated by IGAD for Uganda would be towards achieving
this objective. The wording of the communiqué does not suggest that IGAD intended to
support Uganda’s intervention in South Sudan beyond what is stated. It is a requirement of
international law that agreements between states should be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty.®® If IGAD had
intended to support Uganda’s efforts beyond those stated in the communiqué (for
example, its fighting alongside troops loyal to the government of South Sudan), it should
have stated so. This is to avoid the Libyan scenario whereby the provision in UNSC
Resolution 1973 requiring ‘the protection of civilians’ was expanded to include the
removal of Muammar Gaddafi from power.

While Museveni confirmed in his letter to the Speaker of the Ugandan Parliament that he
had deployed the UPDF to ‘guard Juba airport’, in actuality the Ugandans became embroiled
in the conflict on the side of the Kiir government. Thus, it can be concluded that Uganda’s
intervention, as far as it goes beyond ‘securing critical infrastructure and installation’ as stated
by IGAD, is illegal. The possible question then to ask is whether sub-regional organisations
like IGAD can mandate an intervention?

The UN Charter enjoins member states

to establish regional arrangements or agencies for dealing with such matters relating to the
maintenance of international peace and security as are appropriate for regional action
provided that such arrangements or agencies and their activities are consistent with the
Purposes and Principles of the United Nations. The Members of the United Nations
entering into such arrangements or constituting such agencies shall make every effort to
achieve pacific settlement of local disputes through such regional arrangements or by such
regional agencies before referring them to the Security Council. The Security Council shall
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encourage the development of pacific settlement of local disputes through such regional
arrangements or by such regional agencies either on the initiative of the states concerned or

by reference from the Security Council *’

On the basis of this provision, regional organisations like the AU and sub-regional
organisations such as IGAD have engaged in issues of peace and security. This has included
the RECs sanctioning and conducting peacekeeping and peace-enforcement operations,
although they are required to report their activities to the UNSC for formal authorisation in
the case of the latter.”” The most cited example where a sub-regional organisation sanctioned a
peacekeeping mission was in 1990, when the Economic Community of West African States
(ECOWAS) sanctioned the Economic Community Military Ceasefire Monitoring Group
(ECOMOG) mission to Liberia. This followed the outbreak of the Liberian civil war in
December 1989. ECOWAS, concerned with regional stability, floods of refugees and the high
level of violence in Liberia, became involved in the conflict.”’ ECOMOG was nominally
constructed and specifically given the mandate to ‘halt [Liberia’s] slide into anarchy via civil
war’.”? The UNSC did not sanction ECOWAS’s action immediately but did so in 1992.”
Subsequently, the ECOMOG mission was extended to Sierra Leone when the country also
experienced a civil war.

Following the example of ECOWAS in Liberia and Sierra Leone, other sub-regional
groups also started engaging in regional peacekeeping efforts, including the Southern African
Development Community (SADC) mission in Lesotho (1998) and the Democratic Republic
of the Congo (DRC) (1998); and IGAD’s involvement in the Sudan and Somalia peace
processes. So, doctrinally, sub-regional organisations can authorise interventions to maintain
peace and security but they have to: (a) seek the authorisation of the UNSC; and (b) keep the
UNSC ftully informed of the activities undertaken in accordance with the requirements of
Articles 53 and 54 of the UN Charter, respectively.

As far as IGAD’s ‘authorisation’ of Uganda’s intervention in South Sudan is concerned,
the UNSC has not made a pronouncement on the matter, even if the IGAD summit has
called on the IGAD Secretariat to forward the various IGAD communiqué decisions on the
situation in South Sudan to it. Also, when the UNSC was expanding the size of UNMISS in
December 2013, it did not mention anything on Uganda’s intervention. The silence of the
UNSC may mean two things: either it recognises the intervention and has decided to keep
quiet; or IGAD has kept the UNSC informed of what is going on.

Having dealt with the legal arguments for the intervention, I now turn to the economic
reasons, which I think are more persuasive in explaining the intervention.

Economic grounds

The most plausible justification for Uganda’s intervention in South Sudan is economic. Since
the signing of the CPA in 2005, peace and stability have led to a significant demand for
expansion in South Sudan.”* Population growth from the resettlement of returnees and
former refugees, as well as an increased business presence by foreign investors in South Sudan,
has also contributed to the demand growth.” According to the Uganda Bureau of Statistics
(UBoS), bilateral trade between Uganda and South Sudan appears to have grown by 1 000 per
cent between 2006 and 2008.°° For both formal and informal trade combined, South Sudan
has been the single largest destination of Uganda’s exports since 2007.”” In fact, during the
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Interim Period (2005-2011), Uganda emerged as South Sudan’s largest trading partner: its
exports were worth US$187 in 2010, and it had the largest number of foreigners resident in
South Sudan, with approximately 12 000 officially registered.” In January 2014, the Bank of
Uganda reported that Uganda’s exports to South Sudan were valued at US$220 million per
month, with the country earning an estimated US$1,3 billion from exports to South Sudan in
2012.%° This means that out of Uganda’s annual budget of slightly more than US$5 billion
(2013-14 estimates), trade with South Sudan (US$1,3 billion) accounted for slightly more
than a quarter of the budget.

Secondly, in 2006 Uganda discovered up to 2,5 million barrels of oil in the Albertine-
Graben region, which is very close to South Sudan. Being landlocked and without major
refineries, Uganda has faced challenges similar to those of South Sudan, which is similarly
landlocked. Thus, the two countries (as well as Kenya and Rwanda) have been exploring the
possibility of building a refinery or pipeline to serve them all.'®

The economic reasons elucidated above are justifiable grounds for Uganda’s intervention
in South Sudan. No country would sit idly by and see its economy ruined by a conflict in a
neighbouring country that is its biggest trading partner and potential partner in oil matters.
However, intervention on these grounds has to be rationalised not from a legal angle but
rather from a politico-economic one.

Cessation of Hostilities Agreement

This article would not be complete without a discussion of the eftects of signing the Cessation
of Hostilities Agreement (CoHA) on Uganda’s involvement in South Sudan between the
government of the Republic of South Sudan and the SPLM/A In Opposition. The CoHA was
signed on 23 January 2014, well after Uganda had intervened in the conflict. Some of the key
provisions of the agreement relevant to this discussion are the requirements that the parties,
upon the coming into force of the Agreement (24 hours after signing), shall (1) ‘ensure that all
forces or armed groups under their influence, control or/and command observe the
Agreement’;'"" and (2) ‘redeploy and/or progressively withdraw forces, armed groups and
allied forces invited by either side from the theatre of operations in the Republic of South
Sudan’ (emphasis added).'"?

The effect of this CoHA is that Uganda should have started withdrawing its troops by 25
January 2014 at the latest. This, however, has not happened at the time of writing, three
months after the signing of the CoHA. The continued presence of the UPDF in South Sudan
is therefore a breach of the CoHA. When calls were made for Ugandan troops to withdraw,
subsequent to the signing of the agreement, the government of Uganda defiantly stated that it
would start withdrawing the UPDF in mid-April 2014, and even then only after the
contemplated IGAD peacekeeping mission had started deploying.'”> More recently, on a visit
to South Sudan, the Commander of Uganda’s Land Forces, Major General Muhoozi, was
quoted as saying that the UPDF would not withdraw from South Sudan until elements of the
IGAD Protection and Deterrence Force (PDF) started deploying to the country.'” The
principle of pacta sunt servanda in international law demands that agreements must be carried
out in good faith.'” It is clear from Uganda’s actions that the country is acting in bad faith,
notwithstanding calls by countries such as Ethiopia, Norway and the United States (US) for it
to withdraw its troops from South Sudan.'” The stance Uganda has taken is possibly
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informed by the fact that the CoHA is ‘ambiguous (less explicit) with regard to its demand for
the parties to redeploy and/or progressively withdraw allied forces’.'”” The ambiguity seems to
arise from the failure of the agreement to specifically name Ugandan troops as constituting
‘allied forces’.

Conclusion

Uganda’s military intervention in the current fighting in South Sudan has drawn mixed
reactions nationally, regionally and internationally. While some have viewed it as insufficiently
based on sound legal reasoning, the government of Uganda has been at pains to portray it as
legitimate. This article sought to test the legal explanations the government has advanced and
has concluded that partial justification can be found from the invitation which the Uganda
government received from the legitimate government of South Sudan to intervene in the
conflict. Nevertheless, the most plausible grounds for the intervention, which Uganda should
have advanced, are economic. These grounds have not been strongly asserted, however. In the
end, all the reasons advanced by the government, with the exception of the partial justification
of being invited by the legitimate government of South Sudan, point to an illegal intervention.
The participation of Ugandan troops in fighting on the side of the Kiir government further
renders the intervention illegal.
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